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LABOUR RELATIONS LEGISLATION AMENDMENT BILL 2006 
Consideration in Detail 

Resumed from an earlier stage of the sitting.  

Clause 39:  Sections 38A and 38B inserted -  
Debate was interrupted after the amendments moved by Mr M.J. Cowper had been partly considered.  

Mr M.J. COWPER:  The minister was saying that he believes that this clause is in keeping with some standard 
that he mentioned.  The point I was trying to make was that, if employers are required to fill vacancies within 
their organisations, they should be given ample time to advertise the positions, select a short list and carry out 
other managerial functions that fall upon them from time to time.  Doubling the time specified in the bill will 
assist employers in fulfilling that role.  There is an old saying that, if sufficient warning is given, more planning 
can be done.  Although it could be argued that six weeks is sufficient, it would be better if we were able to 
extend that further so that the employer has the opportunity to engage a replacement.  During consideration of 
this clause, the position comes to mind of employees who are filling in.  This amendment would give them some 
time to work out where they will be in the future.  It has been my experience that when people go on extended 
leave, whether it be long service leave or leave without pay, relief staff are happy to work in that role knowing 
full well that they are only temporarily assigned that role for relief purposes.  Those people find themselves at a 
very unfortunate disadvantage because they do not know until six weeks before termination of their contract 
where they will be in the future.  Giving this extra time would be an advantage to both the employee and the 
employer, inasmuch as the employee who must find another position somewhere will have more time to do so.  I 
commend these amendments to the house.  

Amendments put and negatived. 

Mr M.J. COWPER:  I move - 

Page 35, after line 9 - To insert - 

(e) the impracticability of any arrangement or proposed arrangement. 

Proposed section 38B(4) limits the reasons an employer can use for refusing to accommodate modified working 
hours to the following -  

(a) cost; 

(b) lack of adequate replacement staff; 

(c) loss of efficiency; 

(d) impact on the production or delivery of products or services by the employer. 

This proposed section is found wanting in that there should also be a provision covering the practicability of 
arrangements that can be made.  Hence, I have moved for the inclusion of a new paragraph (e).  The other 
paragraphs are all quantitative measures that require an employer to demonstrate mathematically, and to a 
standard not specified, why a request should not be granted.  They also implicitly require an employer to carry 
out the calculations before making a decision.  My amendment recognises that there may be reasons for refusing 
a request that is not capable of being quantified.  Practicability, which can be recognised but not measured, 
should be a proper reason for refusing a request.  

Mr J.C. KOBELKE:  We are dealing here with the new provisions for parental leave or return to work after 
parental leave that came out of a test case.  Proposed section 38B provides for part of the arrangements by which 
an employer is to judge whether there is reason to refuse a request for leave.  It is always open for the employer 
to say that a request for parental or similar leave is simply not possible because of the business operation.  
Proposed section 38B(1)(b) reads -  

there are grounds to refuse the request relating to the adverse effect that agreeing to the request would 
have on the conduct of the operations or business of the employer and those grounds would satisfy a 
reasonable person. 

That is part of it.  The part we are amending qualifies that because proposed section 38B(4) says - 

Without limiting subsection (1) - 

Part of which I have just read and which goes on to other things - 

a requirement . . . may be based including the following - 
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(a) cost; 

(b) lack of adequate replacement staff; 

(c) loss of efficiency; 

(d) impact on the production or delivery of products or services by the employer. 

The amendment seeks to add an extra requirement by inserting new paragraph (e) - 

the impracticability of any arrangement or proposed arrangement. 

My advice is that the wording is vague.  I do not see why it is needed given that to which I have alluded briefly 
and all the considerations that the employer would have to take into account.  Under this amendment the 
employee would simply make a request for parental leave or the return to work arrangements under these 
provisions.  The employer would then have to give proper consideration to that request.  He or she would not 
have to agree to it, but the employer would have to give the request proper consideration.  If the employer 
refused the request, the refusal would have to be based on the grounds in new subsection (4).  We do not need 
the amendment that has been suggested.  What it seeks to do is covered by that which is already in the provision.  
Further, the fact that the wording is vague only adds to the complexity of the provision and would not assist in a 
process that I believe will work effectively under the proposed section. 

Mr M.J. COWPER:  Of particular concern with this proposed section is that, when an employee is trying to 
determine the grounds for a refusal under proposed sections 38B(1)(b) or 38(6), it is a measured circumstance.  
The problem an employee has had is that many factors come into play when these decisions are made, and while 
I acknowledge that some employees or some people from the other side of the house might think this is a way 
out or some way for the employee to ignore his responsibility, many issues come into play, which is why I have 
moved this amendment.  “The impracticability of any arrangement or proposed arrangement” is a fundamental 
consideration when the decision is being made.  Therefore, I push for the amendment to be supported by the 
house. 

Amendment put and negatived. 

Clause put and passed. 

Clauses 40 to 51 put and passed. 

Clause 52:  Schedule amended - 

Mr M.J. COWPER:  I move - 

Page 41, line 16 to page 42, line 9 - To delete the lines and substitute - 

(a) 12 months has elapsed from the commencement day; or 

(b) the employer and the employee agreed to the leave being taken. 

The government’s long service leave amendments reduce the qualifying period for a requirement to take long 
service leave to 10 years.  However, the employee with 10 years’ service at the date of commencement has to 
wait for another three years and four months before he or she can take leave.  Employees with different periods 
of service have to wait for different periods before they can access the new provisions.  The extent of the staged 
entitlements to take the leave is excessive.  An employee should be entitled to take leave as soon as he or she 
becomes entitled to do so by service, subject to minimising any disruption to the employer’s business operations.  
The provision and the opposition amendment apply to the construction industry portable paid long service leave 
legislation.  The opposition amendment would delay the ability of the employee to take the leave by a maximum 
of 12 months.  The leave could be taken earlier by agreement with the employer.  The opposition believes 12 
months is an adequate period for employers to make appropriate arrangements to accommodate employees 
accessing the new entitlements. 

Mr J.C. KOBELKE:  Having looked at this and having discussed it with the officers previously, because the 
member gave us some notice of the amendment, I am inclined to say that we should go down this road.  Perhaps 
we need to consider the wording of it, but we could support it.  However, I want to clarify that the member 
understands what he has actually proposed.  The provision as it stands currently in the bill is for a staged 
introduction of the reduced qualification period for long service leave.  The issue was to make it pro rata; that is, 
someone who has completed the new minimum would not get the leave until he or she had served extra time and 
someone who is very close to the old requirement of 15 years would get the leave pretty well straightaway.  
Therefore, our approach in the provision is a graduated one.  The member’s proposal is to pretty well move 
everyone straightaway - they would be given 12 months.  Therefore, under the member’s amendment, the cost to 
employers would be increased.  If the member and the Liberal Party are suggesting that employers could bear 
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that little extra burden - I do not think the amount will be huge - I think we could support the amendment.  We 
were trying to be even-handed by saying that, because the transition is needed, it should be done over a longer 
period because that would make it easier for employers to manage.  Members should keep in mind where the 
extra cost will be.  The amount of long service leave to be put aside for the years of service will not change.  
Therefore, there will be no increase paid at a higher rate; the rate will be the same.  The extra cost will come 
from a bigger percentage of workers staying long enough to require it to be paid.  That is where the additional 
cost will come in.  A prudent employer would put away money for long service leave for all his employees from 
a very early stage of their employment and hold that in some sort of internal trust account as a book value.  Some 
employers do not do that and are happy, when the long service comes due, to find the money then, because it is a 
condition to which the employee is entitled.  Therefore, it is those management issues with which the business 
has to cope.  Our position in the bill is that employers would probably prefer to have a graduated introduction so 
that they have time to get used to it.  Clearly, that means that we are deferring the time in which more employees 
will pick up the benefit of qualifying for long service leave at an earlier time.  If the member’s suggestion is no, 
we should let employees get it earlier, and he is not too worried about the cost and the burden that that will place 
on employers, we should be able to come to an agreement that that is the way to go.  I have received some advice 
that there are some issues with the member’s amendment, and we would need to look at how we could amend it.  
My suggestion to the member is that when the minister responsible is back, he could talk to the member, and the 
amendment could be moved in the other place.  However, I would like to have it on the record in this place that 
that is the Liberal Party position: that it would like to be a little more generous to employees and that it is happy 
for employers to be given less time to meet that adjustment. 

Mr M.J. COWPER:  It is advantageous to the employees, but it is advantageous to the employers in some 
respects also in being able to manage that leave entitlement.  I will take advantage of the offer made by the 
acting minister that we go down that path.  I am not quite sure what work the minister meant when he referred to 
the way in which the amendment should read.  Certainly, that is a matter that I can take up with the Minister for 
Employment Protection when he returns. 

Mr J.C. KOBELKE:  That means that we would not support the carriage of the amendment at this stage.  
However, after the debate, I will provide the member with a copy of some of the drafting that we have.  Then, on 
the return of the responsible minister, we will set up an arrangement whereby he can discuss that with the 
member, who can advise his colleague in the other place.  We will complete the passage of the bill through the 
Assembly, but when it comes on for debate in the upper house, if there is consensus on an amendment with the 
intent suggested by the member for Murray but with some slightly different wording, that could be carried 
forward in the other place and then returned to this house for approval. 

Mr M.J. COWPER:  It is obviously subject to the wording that is proposed.  However, I am happy to look at 
whatever amendments the minister may put forward.  Based on that, do I seek leave to withdraw the 
amendment? 

The SPEAKER:  The member can seek leave to withdraw the amendment, or the chamber can vote on it, 
depending on what he wants to do.  It would probably be better to withdraw it. 

Mr M.J. COWPER:  I seek leave to withdraw that amendment in light of the offer made by the acting minister. 

Amendment, by leave, withdrawn. 

Clause put and passed. 
The SPEAKER:  I notice that the member for Murray has an amendment to clause 56 on the notice paper.  Is 
that the next clause to be dealt with? 

Mr M.J. COWPER:  I note that the wording is similar to that in the previous amendment.  If the minister’s 
offer is still on the table, we could deal with that amendment in the same way.  Therefore, we can proceed to deal 
with clause 71. 

Mr J.C. Kobelke:  Yes, I extend the same offer. 

Clauses 53 to 70 put and passed. 

New clause 71 - 
Mr M.J. COWPER:  I move - 

 Page 53, after line 8 - To insert the following new clause - 

71. Section 27 amended 
Section 27(1) is amended by inserting after paragraph (c) - 
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   “ 

(ca) Notwithstanding paragraph (c), where the referral of an industrial matter is 
made under section 29(1)(b) of the Act the Commission may order costs to 
be paid by a party to the proceedings or any representative of a party if - 

   (i) the proceedings have been frivolously or vexatiously instituted or 
defended or unreasonably conducted as the case may be; 

   (ii) a party acted unreasonably in failing to discontinue a proceeding or 
agree to the terms of a settlement that could reasonably have been 
reached; or 

   (iii) a party or a representative of a party caused unnecessary costs to be 
incurred by a party to the proceedings. 

”. 

Section 27 of the Industrial Relations Act prohibits the commission from awarding costs for the services of an 
industrial agent or legal practitioner in respect of any proceeding before the commission in the first instance.  In 
other jurisdictions, this rule generally also applies.  However, in the federal, New South Wales and South 
Australian jurisdictions, when an unfair dismissal claim is found to be frivolous or vexatious, or without merit, 
or the party has unreasonably failed to discontinue or settle a claim or has wasted the commission’s time and 
caused unnecessary costs to be incurred, the commission has jurisdiction to discretionally award the costs of 
legal representation to the successful party.  There is no evidence that awards of costs are frequent or 
disadvantage any party from presenting or defending a case that has merit.  In Western Australia, the Industrial 
Relations Commission has on numerous occasions expressed regret that it cannot award costs in respect of 
claims that were totally without merit or, more frequently, against advocates who have demonstrated manifest 
incompetence in representing a party before the commission.  The opposition’s amendment brings WA 
legislation into line with the federal legislation. 

Mr J.C. KOBELKE:  The government will not accept this amendment.  I totally disagree with one part of the 
member’s comments; that is, that there is no evidence that the awarding of costs has deterred people.  I do not 
want to misrepresent the member, but I think he said that there were no examples of legal costs deterring people 
from taking action.  If that is a correct interpretation of what the member said, clearly I do not think that it stacks 
up as being the evidence that is clearly available, and I cannot agree with that.  The area to which this would 
apply could be matters such as unfair dismissals in the state jurisdiction, or to a claim for contractual benefits.  A 
person may be in a low-paid job, and he may have been underpaid $2 000 or $3 000 and been dismissed when he 
made a claim.  Often people in that situation have little or no savings with which to uphold their rights.  In that 
instance, that is a very worrying and threatening situation.  The legal costs could be far greater than the amount 
they seek to reclaim as their right.  If there were any suggestion that they could be required to meet not only their 
costs, which could be the costs for an advocate or a lawyer, but also the costs of the other party, clearly they 
would not embark on action to uphold their rights.  This has far greater consequences than for just the worker.  
Other workers in the same workplace may have been treated in the same way and also been denied contractual 
benefits, or treated in ways for which they would seek to have some recourse.  The winning of that one case may 
mean that their straight claim on the employer, by approaching him face to face, may be denied.  However, in the 
light of a successful claim by one employee, many others might have their just claims also met without having to 
go to court.  The point is that if we allow the legal costs to be awarded against a losing party, people will simply 
not seek to uphold justice, and that is the way it is. 

Mr M.J. Cowper:  When it is determined by the courts to be vexatious or mischievous, or when the matter 
could have been dealt with between the parties - 

Mr J.C. KOBELKE:  Even if the claim were frivolous or vexatious, on that score the person may not have a 
problem in the court, but he would be more fearful, if he took that action, that he could be caught on that.  That is 
one argument.  However, subparagraph (iii) of the member’s amendment states - 

a party or a representative of a party caused unnecessary costs to be incurred by a party to the 
proceedings.   

That is much more open-ended about what are unnecessary costs.  It might be that on the day the case was listed 
in the commission the party was sick but did not have proof of the sickness.  The other party might say that a 
delay was caused by the other party not fronting and that no evidence could be produced that there was a 
justifiable cause.  We could get into all those types of subsidiary arguments.  It creates an impediment for people 
upholding their rights.  They may become fearful of taking an action to court that they are not familiar with; it 
could cause them distress.  They may fear that they may have to meet legal costs as well.  That can clearly deter 
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people from taking action.  We currently have a no-cost jurisdiction.  I do not believe that the member has made 
an adequate argument to show why we should move away from that.  I understand what he is attempting to do 
but I do not believe that enough concern has been expressed to warrant going down this path, with all the risks 
attached to it. 

The problems for employers with unfair dismissal relate more to the time and effort they have to put in.  For a 
small businesses in particular, it can involve time that takes employers away from their businesses, because they 
do not have an army of people to keep the businesses running.  They have to be there.  We sought to address 
those issues in part by the amendments we made to the unfair dismissal provisions.  The last time I read figures 
on this there had been a one-third reduction in unfair dismissals since we made the change.  If we were to go 
further to make the system fairer to employers, we would look to see how we could deal with matters 
expeditiously, perhaps by not requiring that people attend the commission for some parts of the case.  I do not 
think that their issues could be adequately or appropriately addressed by issues such as this, which allow for the 
awarding of costs. 

Mr M.J. COWPER:  Notwithstanding the fact that there have been some cases in which unscrupulous 
employees have taken advantage of employers - those matters have been dealt with appropriately - I am 
concerned that certain people who have nothing to lose will have carte blanche opportunity to take action.  They 
could take on an employer without any cost to themselves.  At the end of the day, as the minister rightly points 
out, not only could employers be penalised by being sued, but also they could lose productivity in their business 
on the day.  It is almost a double hit.  Unless there can be some protection for employers against unscrupulous 
claims, it is probably business sense to agree to a payout and send the employee on his way.  That does not make 
for a very sustainable work environment.  It is certainly not very sustainable to a business.  As I said during the 
second reading debate, if it were not for employees, employers would not have a business; and if it were not for 
employers, employees would not have jobs.  One must go with the other.  I am attempting to proffer some 
benefits to employees and employers.  The minister can see what I am trying to achieve.   

Mr J.C. Kobelke:  There are issues to be addressed.  There have been reports to government that we should look 
at some of these aspects.  They are not being picked up generally in this amending bill.  I have some issue with 
the member’s proposed amendment.  That is not to say that there is not a real issue that should be dealt with.  If 
those matters are to be dealt with, they will be part of another amending bill that will look to a broader 
functioning of the commission. 

Mr M.J. COWPER:  What we have here is the supersizing of state industrial relations conditions to meet those 
that are proffered under WorkChoices.  I have before me a copy of the Labour Relations Legislation Amendment 
Bill 2006, which I can compare with the Workplace Relations Act 1996 as amended by WorkChoices.  They are 
word for word.  The point that the member for Vasse made earlier during the second reading debate is that not a 
lot of thought has gone into this.  The government wants to have its cake and eat it.  We will provide some 
amendments that will bring the government up to speed concerning minimum conditions, but there has to also be 
a pay-off for employers.  That is what I am proffering with this clause.  It is the old give and take.  At the 
moment, it is one-sided. 

Mr J.C. KOBELKE:  I certainly agree with the member that it has to be balanced; there has to be a degree of 
give and take.  That is fundamental to industrial relations.  I do not think that one could correctly characterise 
this proposal as give and take; it has to be seen in the total environment.  As I indicated, if there is a rebalancing 
of powers and procedures within the commission, that should be done as a total package and different package.  
When I was the minister, we were looking at bringing that sort of thing forward from the Cauley and the Fielding 
reports.  Given the changes that have been thrust upon us by the commonwealth, I suspect that is very much on 
the backburner, because we are in a quite different environment now due to those changes.  This bill seeks to 
address that changed environment, not the more efficient and fair functioning of the commission.  I accept part 
of what the member is saying: there is a need to look at that.  However, that is not what this bill is about.  It is 
not appropriate to try to address that matter in this bill.  I am not at all convinced that we would get any benefit 
from the way it has been structured. 

Mr M.J. COWPER:  This new clause and the one that will follow shortly are the pay-offs.  The minister claims 
that this bill will be some sort of boon for the workers of Western Australia, when he has deliberately overlooked 
certain reports.  I have one in front of me; it is an independent review of amendments to the Industrial Relations 
Act by Mr W.J. Ford.  It deals with right of entry.  This bill contains one small amendment that deals with right 
of entry, but the minister has not taken into consideration the 30-odd recommendations made by the report, 
which also bears the name of the minister. 

Mr J.C. Kobelke:  I just spoke to that and said that it is a bigger package of work that needs to be done.  It was 
not done as part of this bill. 
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Mr M.J. COWPER:  I find it extraordinary that the minister has virtually cut and pasted this bill.  I have been 
refraining from saying that.  My colleague the member for Vasse, the Deputy Leader of the Opposition, made 
that point loud and clear.  As the minister well knows, I am new to this position.  The minister does not give me 
much room to move; I am trying to see what latitude I can get.  I am subsequently proffering these amendments.  
I think they are reasonable.  I am trying to gauge how much flexibility the minister has in this matter.  The 
minister has spoken clearly, and there is none. 

Mr J.C. KOBELKE:  I have put the points as well as I can concerning the new clause in order to address 
matters in a broader scope.  I did, in part, cover the fact that there is a range of issues that need to be dealt with 
concerning the Western Australian Industrial Relations Commission and the three reports already mentioned.  
Those matters are needed to be widely consulted, because it comes back to what the member said: we need 
balance and give and take.  We are dealing with legislation that needed to be introduced fairly quickly because of 
changes effected through WorkChoices.   

Mr M.J. Cowper:  You have had three and a half years to deal with this. 

Mr J.C. KOBELKE:  Yes.  Work has been done on a number of things.  There is a need to consult and develop 
legislation.  It is now up to the minister to see what priority is given to that work.  That may change because of 
the changed circumstances.  A lot of those things may have a different perspective because of the changes made 
by the commonwealth.  This bill is not about picking up all those matters.  If he wishes, the member can criticise 
the government by saying that this matter should be a higher priority.  That is a different debate.  This is about 
addressing the WorkChoices changes.  The member alluded to one issue, concerning right of entry, that we have 
already dealt with.  That was because it became evident that there was a technical loophole in the extra 
provisions that are now included.  They relate to the need to be registered for right of entry.  The extra provisions 
seek simply to close the loophole.  It is not a major update or reform of the state’s industrial relations laws.  A 
range of issues should be part of that package, but that is not what this bill is about. 

Mr M.J. COWPER:  I find it extraordinary that this bill has been three and a half years in its gestation. 

Mr J.C. Kobelke:  This bill has not.  WorkChoices came in only this year.   

Mr M.J. COWPER:  The Leader of the House, as the former Minister for Consumer and Employment 
Protection, has said that work has been done in this area for some time. 

Mr J.C. Kobelke:  However, that is not this bill.  This bill is solely a response to WorkChoices. 

Mr M.J. COWPER:  It is hardly a response; it is virtually a copy in many respects. 

Mr J.C. Kobelke:  The crucial ingredients are quite different.  WorkChoices prevents a national wage case 
being heard each year by the commission.  A wage case will be enabled under this bill.  It is quite the contrary. 

Mr M.J. COWPER:  The personal and carers’ leave credit and accumulation rules are identical.  The provisions 
to guarantee reasonable hours of work and maximum hours of work are identical. 

Mr J.C. Kobelke:  Your argument could apply to the commonwealth, because the commonwealth cut and 
pasted from the test cases, which our government supported but the commonwealth did not.  Our government’s 
argument got the case up, and the commonwealth cut and pasted from it. 

Mr M.J. COWPER:  I made that concession in my contribution to the second reading debate, because I did not 
want to be as blunt as the member for Vasse.  I was trying to naively put forward a case whereby we would agree 
to the conditions provided for under WorkChoices, with the offset that there be more flexibility for employers.  I 
have spoken on this issue at length and I think that the minister understands my position on it.  We will not reach 
agreement on this matter, so I ask that the new clause be put. 

New clause put and a division taken with the following result - 
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Ayes (20) 

Mr C.J. Barnett Mr J.H.D. Day Mr P.D. Omodei Mr M.W. Trenorden 
Mr M.J. Birney Mr B.J. Grylls Mr D.T. Redman Mr T.K. Waldron 
Mr G.M. Castrilli Dr K.D. Hames Mr A.J. Simpson Ms S.E. Walker 
Dr E. Constable Ms K. Hodson-Thomas Mr T.R. Sprigg Mr G.A. Woodhams 
Mr M.J. Cowper Mr J.E. McGrath Dr S.C. Thomas Dr G.G. Jacobs (Teller) 

Noes (24) 

Mr P.W. Andrews Mr R.C. Kucera Mr N.R. Marlborough Mr T.G. Stephens 
Mr A.J. Carpenter Mr F.M. Logan Mrs C.A. Martin Mr D.A. Templeman 
Mr J.B. D’Orazio Ms A.J.G. MacTiernan Mr M.P. Murray Mr P.B. Watson 
Dr J.M. Edwards Mr J.A. McGinty Mr A.P. O’Gorman Mr M.P. Whitely 
Mrs J. Hughes Mr M. McGowan Ms M.M. Quirk Mr B.S. Wyatt 
Mr J.C. Kobelke Mr A.D. McRae Mr E.S. Ripper Mr S.R. Hill (Teller) 

            

Pairs 

 Mr D.F. Barron-Sullivan Mr J.J.M. Bowler 
 Mr R.F. Johnson Mr J.R. Quigley 

New clause thus negatived. 

New clause 72 -  

Mr M.J. COWPER:  I move -  

Page 53, after line 8 - To insert the following new clause - 

72. Section 83 amended 
Section 83(2) is amended by inserting after paragraph (d) - 

“ 

(e) a minimum conditions of employment prescribed by the Minimum 
Conditions of Employment Act 1993. 

”. 

Mr J.C. KOBELKE:  This new clause is superfluous; it is not necessary.  On that basis, the government sees no 
reason to support the new clause.  I draw the member’s attention to what he is attempting to do and why the new 
clause is not necessary.  Section 83 of the Industrial Relations Act provides for the enforcement of certain 
instruments.  The member is seeking to insert in that section a new paragraph to provide that the enforcement 
provisions in the Industrial Relations Act should also apply to the Minimum Conditions of Employment Act.  
However, section 7 of the Minimum Conditions of Employment Act clearly states that a minimum condition of 
employment may be enforced when the condition is implied in a contract of employment under section 83 of the 
Industrial Relations Act.  The provision, in effect, already exists.  The member does not need to insert it in the 
Industrial Relations Act, because it is in the Minimum Conditions of Employment Act. 

Mr M.J. COWPER:  Section 83 of the Industrial Relations Act enables a class of persons - industrial 
inspectors, the commission registrar, a union, an employee or an employer - to bring proceedings before the 
Industrial Magistrates Court to enforce awards, industrial agreements and commission orders in respect of 
contractual benefits and unfair dismissal.  There is no express provision allowing those persons to apply to a 
magistrate to enforce minimum conditions of employment that is not incorporated in an award or industrial 
agreement.  Section 98 of the Industrial Relations Act gives industrial inspectors power to investigate and make 
reports on, but not to prosecute, breaches of minimum conditions in award-free areas.  When a minimum 
condition is not incorporated in one of these instruments, an employee must bring proceedings in his or her own 
name.  If an employee represents himself or herself and makes a mess of it, there is the potential for costs to be 
awarded against him or her.  I know that at least in one case costs of $8 000 were awarded against such an 
employee.  The commission registrar and industrial inspectors have statutory immunity against an order for 
costs.  Most employees would utilise the industrial inspectorate if it was empowered to prosecute for breaches of 
minimum conditions.  The opposition’s amendment would enable the registrar or industrial inspector to bring 
proceedings to enforce a minimum condition on employers when the minimum condition is not incorporated in 
an award or industrial agreement. 

Mr J.C. KOBELKE:  I tried to explain to the member that the provision is in this bill.  He is not correct in 
saying that there are no such provisions.  If he had said that there were no provisions in the Industrial Relations 
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Act, he would have been correct; however, the provision he is seeking to include is contained in the Minimum 
Conditions of Employment Act and therefore there is no need for this amendment. 

Mr M.J. COWPER:  Again this goes to the heart of fairness and balance, which I mentioned before.  Inspectors 
can obviously prosecute matters before the court, but what is good for one must be good for the other.  What I 
am saying is that, in fairness, inspectors should be given these powers to maintain equilibrium between 
employees and employers.   

New clause put and a division taken with the following result - 
Ayes (21) 

Mr C.J. Barnett Mr B.J. Grylls Mr D.T. Redman Ms S.E. Walker 
Mr M.J. Birney Dr K.D. Hames Mr A.J. Simpson Mr G.A. Woodhams 
Mr G.M. Castrilli Ms K. Hodson-Thomas Mr T.R. Sprigg Dr G.G. Jacobs (Teller) 
Dr E. Constable Mr R.F. Johnson Dr S.C. Thomas  
Mr M.J. Cowper Mr J.E. McGrath Mr M.W. Trenorden  
Mr J.H.D. Day Mr P.D. Omodei Mr T.K. Waldron  

Noes (26) 

Mr P.W. Andrews Mr F.M. Logan Mr M.P. Murray Mr D.A. Templeman 
Mr A.J. Carpenter Ms A.J.G. MacTiernan Mr A.P. O’Gorman Mr P.B. Watson 
Mr J.B. D’Orazio Mr J.A. McGinty Ms M.M. Quirk Mr M.P. Whitely 
Dr J.M. Edwards Mr M. McGowan Ms J.A. Radisich Mr B.S. Wyatt 
Mrs J. Hughes Mr A.D. McRae Mr E.S. Ripper Mr S.R. Hill (Teller) 
Mr J.C. Kobelke Mr N.R. Marlborough Mrs M.H. Roberts  
Mr R.C. Kucera Mrs C.A. Martin Mr T.G. Stephens  

            

Pairs 

 Mr D.F. Barron-Sullivan Mr J.J.M. Bowler 
 Mr G. Snook Mr J.R. Quigley 

New clause thus negatived. 

Title put and passed. 
Leave granted to proceed forthwith to third reading. 

Third Reading 

MR J.C. KOBELKE (Balcatta - Leader of the House) [3.26 pm]:  On behalf of the Minister for Employment 
Protection, I move - 

That the bill be now read a third time. 

I thank the member for Murray for the keen interest he has taken in the bill and his assistance in progressing it in 
a reasonably expeditious way. 

Question put and passed. 

Bill read a third time and transmitted to the Council. 
 


